UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Jennifer M. Castle
SSN XXX-XX-7192

CASE NO. 03-38222 DDO

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Aurora Loan Services, Inc. (hereinafter "Secured Creditor"), by its undersigned attorney
moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on October 20, 2004, at 9:30 am., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O’ Brien in Courtroom 228A of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than October 15, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than October 11, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on December 5, 2003. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.

This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.



Movant requests rdief from the automatic stay with respect to property subject to alien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $165,905.00, as
evidenced by that certain Promissory Note dated January 31, 2003, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated January 31, 2003, executed by Jennifer M. Castle,
a sngle person, a copy of which is attached hereto as Exhibit "B". The name and address of the original
creditor is contained in the attached Exhibit "B". The property is located in Sherburne County, Minnesota and
is legally described as follows to-wit:

Lot 12, Block 2, Autumn Woods, Sherburne County, MN.

Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times materia, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. 8 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 28, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for
the months of May, 2004 through September, 2004, inclusive, in the amount of $1,307.17 each for the months
of May, 2004 through July, 2004 and $1,458.98 each for the months of August, 2004 through September, 2004;
accruing attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate protection.

10. Debtor has no equity in the property and the property is not necessary to an effective
reorganization. The value of the property as scheduled by Debtor is $167,900.00 subject to Secured Creditor's
mortgage in excess of $177,308.44.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.



11. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.
12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.
WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for

judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just

and equitable.

Dated this_28th day of _September , 2004.

WILFORD & GESKE

By _ /e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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| ADJUSTABLE RATE NOTE
=1e = O d1 (LIDOR Indrx - Retc Copt)
"THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE AND MY

MONTIILY PAYMENT. TIII5 NOTE LIMITS TIE AMOUNT MY INTEREST RATE CAN CHANGE AT
ANY ONE TIME AND THE MAXIMUM RATE 1 MUST PAY. -
wE GERTIFY THIS TO BE A TRUE

JANUARY 31 . 2003 ELR RIVER 0
JDasecl IChy|

30260 118TH SP— - - -

PRYNCETON, MN B

[Tropaly Addes]

1. BORROWER'S PROMISE TO F'AY

In relura for a loan that ! have received. 1 promise o pay U5 § 165, 505,00 {iis aypomn s called
=Prineipal ™), pluy Interest, 10 the order of the Lender. The Lender Is
MARIBELLA MORTGAGE, LLC.

- T will make

all payments under this Niote In the fonm of cash. cheek or moncy order.

I wdersiand diat the Lender may wonsfor thls Note, The Lewder or suyona who takes this Note by trensfer and who b
ontitied 1o receive payirents wdge tils Note is called the *Note Tolder.”

2. INTEREST .

Niterest will be charged oo unpmd prinvipad wil e full amoont of Pringipal hag been prid. } will pay interest a1 a yearly
rale of B.375 %. The interest ruig } will pay ey change li accordance with Seclion 4 of this Nete.

The imerest rate required by tis Seaion 2 and Sectlon 4 of thia Nute is (he fale 1 +will pay both before anl afller any
defanlt descrlbed in Section 7(H) of this Note.

1. PAYMENTS

(A) Timre andd Mace of Payioeals

T will pay principal #od interest by making & payment cvery moath.

1 will rmake my manibly paymoate on the fizgl day of each month begipning on HARCH 1 . 2003, 1wl
malke these paymenta every mooth until 1 have pald sfl of the princigal and interest and my oiher chacpee desciited below
that I may own ynder tus Note. Each monthly payment will be spplied w5 of its scheduled dya doie and will b2 applicd 1o
intenssl Mﬁ Principat, If, on FEBRUARY 1 _2033 , [ siiil ows amounis poder this Mate, 1 will pay tose
amounts in Tl oo that dae, which is called the "Malrily Dmle.”

| wili make iy nintdlly payments at
3600 MINWESOTA DR #160, EDINR, MH 55435

or at o diffcrent place I required by the Hote Halder.

(#) Amount of My Inlliel Monthly Payimenis

Esnch of my initia] mantly paymens wit be in the anount of U.5. $ 1,261.00 . This pmoupt may” change.

1C) Montly Poyment Changes

Changes In my montbly payment will reflect chanpes in the uopaid priocipal of my loan ard in the intarest rale hat 1 st
pay. The Note Holder will detenmine my new Interest ale aiid the vhanped amount of my ronthly payment In gegordance
with Sectlon 4 of this Nate.

4. INTEREST RATE AND MONTHLY PAYMENT CILANGES
(A) Chooge Dulcy

The Interrs, rne 1 will pay may change on the first day of FEBRUARY . 2005 , aod oo trat day every
gizlls momih thevefier, Esel date on which nty interest mte could change I called a “Change Daie."
{(3) The Index

Beginbing wirh the: first Change Dite, my lnwerest rate wi)l be bezmd on an Indax, The "Index” iy the averap o of Interiank
offered ralcs for Six-month 1.5, dollor-denominated drposils 1o the Lomlon miarket ("LIDOR"). as publishe! In Fie Woll
Sireet Jowrnal, The numl necend Index Migwe availshle s of the firs busimess day of the month immeliately preeeding the
momth in which tha Clange Date orcurs is ealied the "Cuctent Indea.”

I the Tndex. is tu longer available, tie Mot Holder will choose a new biden which is based upon comparabla infoymaton.
The Nule Holiler will glve me gotiee of thig choice.

MULTIETATE ADIUSTADLE RATE NOTE {LIDUE Indvo - Bimgh Famly - Freddle Mo UNIFORM INSTRURTENT lurm 3390 101
FMACISI0 (A1) Cegr i ofd Tritid _J.f.c_. 11 S,

EXHIBIT £

vig-4  L10/210°d  ¥EL-L L12202280£+

BI1IL uealiouy 32404 / 5TV-ROHd an: 51 | Vl.'l-l.'ll-d.EIS
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MORTGAGE

LOAN NO,; 00030070

PEEINITIONS

Woridr weed In sultiple seetions of iy doconend are deilned below and alher wonds are defined in Secthe a3,
11, 13, 18, 20 and 21, Cenain rulcs regarding the vgage of wonds used [n thly dodument are wlso provicdd in
Sexclion 16. ’

(A} "Sogurity Instrument™ means L5 dotument, whiich is daled JANUALRY 31, 2013 T
together with all Riders L tils documicit.

i) "Barrover” is

JENNIFTR M CASTLE, A SINGLE FPERSON

Baorrebrer Is the morgagsr undes this Securhy lnstrament, ‘-
{C} "Lender™ in MARIBELLA MORTGAGE, LLC.

Lomder i a .

urpasiized pnd enisung under the laws of % ‘TIE SFATE OF MINNESOTA .
Lender's midreen 33 3600 BINNESOTA DR, STE. 16b

EDINA, MN 53435 .

Lensder is (o raprigagoe wnler thls Seoarliy Do,

(15 "Nnie" means the promissory nofe sipned by Boarmwer aml dniext JANLIARY 31, ZiH) .
‘The Nole states dal Bomower owes Linder

ONE IIUNDRED SFXTY-FIVE THOUSAND NINE HUNDRED FIVE AND 00/160

Dwllarg (U.5. § 165,905 4H) ) plus interest. DBorrower has promised Lo pay 1his debl in yepular
Perlodic Payivenis aml (o pay the debt In full nol later than FEILRUARY 1, 2033 .
(E} "Proporty” me=ns the properly that i3 describod below undor the heading “Tramsfzr of Rights i thu
Praperty,™

{F) "Loan" means tho debi evidenced by the Now, phs intercet, sny prepayment charges and lale charj;ec due
under the Note, and all puva due under this Security Inatromert, pius ntorcsl.

WINNEEQOTA - Singin Eamily - Fapnie Mus/Fracdla bac UNIFORM (NSTRUMENT

FE,?.:E‘?;::J%:. ‘{:IHHS Page ] of 13 Il"l.lu-nll!/I
ExHiBIT_13_
L10/v00°d  ¥EL-L 112207280€+
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BY SIONING BELOW, Borrower sccepts and agrest 1o Jhe 1ems gk covenonts contalnad n il Sveuly

Inetnument and in any Rider crecuted by Dorrower sl rocordsd with i,

Witnrssos:

bl

(Stah

(3ezal)

- P =reveld

(Yieal)

(figal)

I ricm Rybtrnr TIow Lk Ful Ackesa/hedgemant]

P e

STATE OF MINNESOTA, SHERBURNE

Onis  JET  doy ol JANUARY, 2003 , before me appeanal
JENNUTER M CASYLE, A SINGLE PERSON

Couint)? =93

w0 e personally known, to be lhe peraon(s) described in and whe' eaccuied the foregoing Insimmen: and

acknowledged i he/sherthey exvicd du game m listher/thelr El;n% acjmE) deeid,

My Commission gapires: -

sHET & 1 KOAHIOL

MARIMELLA MORTGAGE, LLC . [ U] nor ame v - HRERTA
3600 MINNESOTA DRIVE SUITE 160 Vel My Gormu £y Jan 1. 20034
EDINA, MN 55435 '
1-952-844-0100

This instrpieni ‘wes prepared hy: i

Thix S10(CHIERT SO0 193

MINNEEOTA - Singla Farnity - Farmls Man/Fedds Vec UNIFORTW RESTHULENT
Fprm 3024 /D1

Lvkar Fanms e, 1B00) 140-1333
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Jennifer M. Castle
SSN XXX-XX-7192
CASE NO. 03-38222 DDO
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.SC. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1. As of September 28, 2004, Debtor is delinquent for post-petition monthly payments as
required for the months of May, 2004 through September, 2004, in the amount of $1,307.17 each for the
months of May, 2004 through July, 2004 and $1,458.98 each for the months of August, 2004 through
September, 2004; accruing attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. 8 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the

automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y., 1986).



1. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY ISNOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$167,900.00 subject to Secured Creditor's mortgage in excess of $177,308.44.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.

Dated this_28th day of _September , 2004.

WILFORD & GESKE

By _ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAPTER 13 CASE

CASE NO. 03-38222 DO
Jennifer M. Caslle
SN XOO-XX-T192 AFFIDAVIT OF
MECHELLE ALLBAUGH
Debtor.

Mechelle Allbaugh, being first duly swomn on oath, deposes and states:

1. That she is the Bankruptey Specialist of Aurora Loan Services, Inc.

2. Aurora Loan Services, Inc., is now the holder of 2 mortgage on real property in which the debtor has an
interest. The debtor's indebtedness is evidenced by that certain morigage deed dated Jamary 31, 2003, executed by Jennifer
M. Castle, 2 single person. The property is located in Sherbume County, Mimmesota and ix Jegally described as follows,

to-wik:

Lot 12, Block 2, Autumn Woods, Sherbume County, MM,

3. That she has reviewed the account records relating to the Castle morigage loan, account no. 0015030349,
4. That us of Scptember 16, 2004, the following amounis wers owing on thiz account;
Unpaid Principal: $164,377.60
Interest through September 16, 2004 12,106.24
Attarney's Fees: 700.00
Debtor Suspetse (-): (375.49)
TOTAL: 5177,308.44
5, That the mortgage loan iz delinquent for monthly mortgaye payments for the menths of May, 2004 through

Scptember, 2004 in the amount of §1,307.17 cach, ';J/ﬁq _ 7}6'—’ ot 1307, Ig
_ o S‘JPQ—CIJQL\ ok WBE.HY _ _
6. Thiz affidavit iz given in support of the motion of ‘Aurora Loan Services, Inc. for relief from the autornaic
stay.

fore me '
2004, GENERAL NOTARY - State of Nebrasig
MICHELLE AENE JOHNSTON
My Comm. Bxp. Dec. 31, 2005

Subscpbed and-sworg to
this day of;

0w §

Notary Public

A 001/001



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Jennifer M. Castle
SSN XXX-XX-7192

CASE NO. 03-38222 DDO

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 28, 2004,
| served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Mechelle Allbaugh, and proposed Order to each person referenced below, a copy
thereof by enclosing the same in an envelope with first class mail postage prepaid and depositing the same
in the post office at Woodbury, Minnesota addressed to each of them as follows:

Jennifer M. Castle Michadl J. Farrell
30260 118" St PO Box 519
Princeton, MN 55371 Barnesville, MN 56514
Gregory J. Wald U.S. Trustee

3601 Minnesota Dr Ste 800 1015 U.S. Courthouse
Edina, MN 55435 300 South 4" Street

Minneapolis, MN 55415
Aurora Loan Service, Inc.
c/o Moss, Codilis, Stawiarski et d
PO Box 1469
Scottsbluff, NE 69363-1469

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_28th day of _September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

CHAPTER 13 CASE
Jennifer M. Castle
SSN XXX-XX-7192

CASE NO. 03-38222 DDO

Debtor. ORDER

The above entitled matter came on for hearing upon motion of Aurora Loan Services, Inc. (hereinafter
"Secured Creditor"), pursuant to 11 U.S.C. 8 362 on October 20, 2004, at U.S. Courthouse, 316 North Robert
Street, St. Paul, Minnesota. Appearances were as noted in the record. The Chapter 13 Trustee filed her
Report of Standing Trustee in response to this motion. Based upon the evidence adduced at said hearing, the
arguments of counsel, and the Court being fully advised of the premises,

IT ISHEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
January 31, 2003, executed by Jennifer M. Castle, a single person, covering real estate located in Sherburne
County, Minnesota, legally described as follows, to-wit:

Lot 12, Block 2, Autumn Woods, Sherburne County, MN
and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure

4001(a)(3), this Order is effective immediately.

Dated:;

Judge of Bankruptcy Court



